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The Opinion of the Court was delivered PER CURIAM.



SYLLABUS

“ A writ of mandamuswill not issue unlessthreed ementscoexis--(1) aclear legd rightin
the petitioner to the relief sought; (2) alega duty on the part of respondent to do the thing which the
petitioner seeksto compel; and (3) the alxsence of another adequateremedy.” Syllabus Point 2, Sateex

rel. Kucerav. City of Wheeling, 153 W.Va. 538, 170 S.E.2d 367 (1969).



Per Curiam:

This caseisbefore this Court upon apetition for awrit of mandamusfiled by the
petitioners, Aaron M.* and Anthony H., againgt the respondent, the West Virginia Department of Hedlth
and Human Resources (herenafter “DHHR”). Thepetitionersseek an order to compd the DHHR to pay
for thethergpeutic servicesof DeniseHint, agpecidid in attachment disorders. Weissued aruleto show

cause, and now, for the reasons set forth below, grant the writ as moulded.

On September 15, 1994, the Circuit Court of Hancock County determined that Aaron M.,
bornon July 10, 1990, and Anthony H., born on January 15, 1992, were abused and neglected children.
Subsequently, thecourt terminated the parentd rightsof their mother, RethaM ., and granted permanent
custody of thechildrento their materna grandmother, MonicaC. Thecourt further ordered the DHHR
to providemedica care, treestment, and servicesfor the physicd, emationd, and psychologica needs of

the children.

Wefallow our past practicein casesinvolving senditivefacts and do not usethelast names
of the parties. In the matter of Jonathan P., 182 W.Va. 302, 303 n.1, 387 S.E.2d 537, 538 n.1
(1989).



Since 1995, the children’ s placement has been reviewed by the circuit court every Sx
months. Because of theabuse and neglect suffered by the childrenwhilein their mother’ scare, they have
recaived thergpy from Welspring Family Sarvices (hereinafter “Wdlspring”). These serviceswerepad
through the children’ sMedicaid card. 1n 1998, the children’ sthergpist & Welgoring advised the children's
Multidisciplinary Trestment Team (hereinafter “MTT”) that she did not believe that she had sufficient
expertiseto provideappropriate thergpy for the children. Anthony had been hospitaized in November
1997, a apsychiaric fadlity for childrenin S. Clairsville, Ohio, after sarting afirein hisgrandmother’s
home. Hewasdiagnosed with attention deficit hyperactivity disorder, fetd dcohol syndrome, depression,
sexud abuseasachild, pyromania, and attachment disorder. Aaronwasdemongratingsmilar, but less
severe, problems. Given thethergpist’ sconcern, theMTT determined that Anthony should be evauated
by Denise Hint, achild thergpist with Coddington & Associates, who was known to have expertisein

attachment disorders.

In areport dated September 10, 1999, Ms. Hint advised that Anthony had serious
problems and that she agreed with the prior diagnoses of reective attachment disorder, atention deficit
hyperactivity disorder, and fetd dcohol syndrome. Ms. Hint recommended that Anthony work with her
for two hours, biweekly, to resolvehispadt lifetrauma, grief, andloss TheMTT, whichinduded a least
two representatives of theDHHR, agreed with Ms. Hint’ srecommendation and ahearing was scheduled

with the circuit court for approval.



Atahearing hed on September 17, 1999, thecircuit court reviewed Ms Hint’ sreport and
therecommendation of theMTT. Theresfter, thedrcuit court orderedthat Anthony recavetherapy from
Ms. Hint, biweekly, for two hours per session, a therate of $75.00 per hour, and thet the DHHR provide

prompt and regular payments for her services.

In February 2000, the guardian ad litem for the children wasinformed by Ms Hint' soffice
that therewas an outstanding bill for servicesrendered to Anthony in the amount of $2,522.50, and that
they would haveto cease tregting him until the bill waspaid. Theguardian adlitem tried to resolvethe
matter but ultimately filed amoation for contempt againg the DHHR on March 6, 2000. Prior to ahearing
onthemoation, the DHHR paid thebill and promised to provide prompt payment inthefuture. Asaresult,

the motion for contempt was withdrawn.

A court review was held on March 24, 2000, and the guardian ad litem presented to the
drcuit court areport from Ms. Hint regarding Aaron. Ms. Hint diagnosad Aaron with pod-traumetic sress
disorder, attention deficit disorder, and reactive attachment disorder. TheMTT recommended that Ms.
Hint providetrestment to Aaron a the DHHR' sexpense. The court gpproved thethergpy for Aaronon

abiweekly basis, in two-hour sessions, at the rate of $90.00 per hour.

In August 2000, the guardian ad litem was again notified by Ms. Hint’ s office that
Anthony’ saccount wasddinquent, thistimein theamount of $1,530.00. Theguardian ad litem contacted

the DHHR regarding the bill and was informed that the DHHR would only pay Ms. Hint'shillsat the
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Medicadrate. Theredfter, theguardian ad litemfiled thispetition for awrit of mandamuswith this Court

on behalf of the petitioners.

Webegin our analyssof thiscase by noting that a“[&] writ of mandamuswill not issue
unlessthreedementscoexis--(1) adear legd right inthe petitioner totherdief sought; (2) alegd duty on
the part of respondent to do the thing which the petitioner seeksto compd ; and (3) the aosence of another
adequate remedy.” Syllabus Point 2, Sate ex rel. Kucera v. City of Whedling, 153 W.Va. 538, 170
SE.2d 367 (1969). Assat forth above, the petitionersrequest that this Court grant awrit of mandamus
and order the DHHR to pay for the therapeutic servicesof Ms. FHint at the rates gpproved by the circuit
court. However, the DHHR contendsthat Ms. FHintisnot entitled to reimbursement in excess of the

Medicaid rate for services she provided to Aaron and Anthony. We agree.

Documentssubmitted inthiscaseindicatetha Ms. Hint worksout of theofficesof R. Dean
Coddington, M.D. & Asoaiates, Inc. Dr. Coddington has executed an agreement with the DHHR to
accept Medicaid ratesfor hisservicesand thus, isan approved Medicaid provider. Dr. Coddington’s
Medicaid provider agreement statesthat: “The provider shall provide for the compliance of any

subcontractors with applicable federal requirements and assurances.”

With respect to payment for servicesrendered by aMedicaid provider, 42 C.F.R. 8

447.15 (1985) states, in pertinent part:



A State plan must provide that the Medicaid agency must limit
participation in the Medicaid program to providers who accept, as
payment in full, the amount paid by the agency plus any deductible,
coinsurance or copayment required by the plan to be paid by the
individual.

In accordance with this requirement, W.Va. Code § 16-29D-4 (1991) provides, in pertinent part:

(8) Exceptiningtancesinvolving the delivery of hedlth care services
immediately needed to resolve animminent life-threstening medica or
surgicad emergency, the agreement by ahedlth care provider to ddliver
sarvicesto abeneficiary of any department or divison of the gatewhich
participatesinaplan or plansdevel oped under sectionthree[8§ 16-29D-
3] of thisarticleshal be consdered to dsoinclude an agreement by that
health care provider:

(2) To accept aspayment in full for the ddivery of such sarvices
the amount specified in plan or plans or as determined by the plan or
plans. Insuchingances, the hedth care provider sl bill thedivisonor
Oepartment, or such other person gpedified inthe plan or plans, directly for
thesarvices. Thehedth care provider shdl nat bill the beneficiary or any
other person on behdf of the beneficiary and, except for deductiblesor
other paymentsspecifiedinthegpplicable plan or plans, thebeneficiary
shdl not bepersondly ligblefor any of thecharges, indluding any balance
clamed by the provider to be owed as being the difference between that
provider's charge or charges and the amount payable by the gpplicable
department or divisions.

Thus, aMedicaid provider cannot bill another sourcefor the difference between the dlowable Medicaid

rate and the provider’ s customary rate.

Although the parties disagree asto whether Ms Hint isan employee of Coddington &
Associaesor anindependent contractor, it isclear that Dr. Coddington’ sMedicaid provider agreement

adongwiththeagpplicablefederd regulation and Sate satute cited above prohibit Ms. Hint from being paid

5



for her servicesin excessof the Medicaid rate. Thus, this Court findsthat the circuit court erred by
ordering the DHHR to pay Ms. Hint for sarvicesat therate of $75.00 per hour for Anthony and $90.00

per hour for Aaron.

Giventhefectsinthiscass, itisclear that the petitionersrequired the servicesof Ms Hint.
Moreover, the DHHR isrequired to provide such supportive servicesin abuseand neglect proceedings.
W.Va. Code §49-6-1 (1998). However, because Ms. Flint was working out of the offices of Dr.
Coddington, aMedicaid provider, sheisnot entitled to payment for her sarvicesinexcessof theMedicad
rate. Therefore, wegrant the requested writ of mandamus, but direct the DHHR to pay Ms. Hint's
invoicesfor thergpeutic servicesrendered to the petitioners a the Medicaid rate gpplicable a thetimethe
services were or are hereafter rendered.

Writ granted as moulded.

AVenotetha the DHHR paid someof Ms. Flint’ sinvoicesin excessof theMedicaid rate
goplicablea thetimethe sarviceswererendered. Insatisfying Ms. Hint’ sunpad invoices theDHHR s
entitled to a credit for those overpayments.
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